Introduction

CURRENTLY, THERE IS NO BINDING INSTRUMENT that enu-
merates the human rights obligations of businesses. In the aftermath of the United Nations Human Rights Council Resolution on Business and Human Rights establishing a Working Group to draft a treaty on the topic, 1 much is being written on what such a treaty would cover. 2 The very close vote approving the resolution, 3 combined with the likelihood that few developed countries will ratify a treaty that places human rights obligations on businesses, may raise questions as to whether the effort to draft the treaty is worthwhile.
To answer these questions, this article will first provide an overview of the international standards relevant to human rights obligations of businesses. Since the primary actors for human rights protection are States, the article will first examine States' obligations under human rights treaties toward non-state actors, which include businesses as well as individuals.
The article will also address treaties that have an effect on States' obligations regarding non-state actors in other contexts, such as those creating the International Criminal Tribunals and the Convention Against Transnational Organized Crime. 4 Other instruments-while not treaties-are also relevant to the overall query of international obligations because they are helping to develop customary standards and are further indication of the development of international standards on human rights obligations of businesses. These include the Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic, Social and Cultural Rights 5 and the Guiding Principles on Business and Human Rights. 6 It is important to keep in mind that the latest actions advancing customary international law standards regarding businesses' human rights obligations were preceded by a number of efforts going back to the 1970s, when the Organization for Economic Cooperation and Development ("OECD") adopted the Guidelines for Multinational Enterprises. 7 In 1999, the United Nations Secretary-General Kofi Annan urged world business leaders to adopt the Global Compact. 8 The International Labour Organization ("ILO") adopted the Tripartite Dec- laration on Multinational Enterprises and Social Policy in 2000. 9 This was followed by the efforts by the Sub-Commission on the Protection of Human Rights, who worked on this issue between 1999 and 2002. 10 This effort culminated in the adoption of the Norms on the Responsibility of Transnational Corporations and Other Business Enterprises with Regard to Human Rights. 11 While the Commission on Human Rights (parent-body of the Sub-Commission) did not approve the Norms, the Human Rights Council (the body that replaced the Commission) set up a procedure for addressing the issue and adopted the Guiding Principles in 2011. 12 While the Guiding Principles are a laudable step forward, they suggest purely voluntary efforts for States to follow regarding corporate accountability and provide no remedy for claims against either States or corporations when corporate actors violate human rights.
These past efforts reflect the international community's inability to adopt binding law regarding the human rights obligations of businesses. It was therefore surprising that the Human Rights Council passed the resolution regarding the drafting of a treaty to address this issue in 2014, albeit by the smallest of margins. 13 The article will review the first two meetings held pursuant to that resolution. It will also cover the potential topics that have thus far been raised for coverage in the treaty.
Difficulties in passing a binding instrument to address the human rights obligations of businesses call into question whether the efforts for drafting this treaty will be worthwhile. This inquiry is especially poignant when considering the improbability of developed countries-where most multinational corporations are based-ratifying the treaty, even if it goes into effect. In light of this fact, it will also be 12. Guiding Principles, supra note 6. 13. The resolution passed by a vote of twenty in favor, fourteen against, and thirteen abstentions in 2014. H.R.C. Res. 26/9, supra note 1, at 3. asked if the treaty would provide any meaningful redress for human rights violations by businesses. Similar issues plagued the ratification of the International Convention for the Protection of the Rights of All Migrant Workers and Their Families, 14 which has primarily been ratified by countries that send immigrants to other countries. The lessons learned in the process of drafting and implementing the Convention on Migrant Workers Convention support the conclusion that drafting the treaty is worthwhile. The treaty would help to advance the standards related to business and human rights. Additionally, the countries that ratify the treaty will advance the protection of human rights in relation to business activities within their jurisdictions. While the motivations for ratifying the two treaties may be different, that should not diminish the lessons learned from the implementation of the Convention on Migrant Workers.
It is not the intention of this article to cover the myriad of issues that arise in relation to holding corporations responsible for compliance with human rights standards and liable for violations when they do not. Some of those issues include the responsibility of the home and host States for addressing violations by businesses, crimes that are covered under universal jurisdiction, whether "corporate responsibilities" are legal in nature, what actors and crimes are covered, and what immunities are involved. 15 Citations may be provided regarding some of these issues, but the focus of this article will be the usefulness of a treaty on corporate accountability protecting human rights, regardless of which countries ratify it.
I. Overview of International Human Rights Standards Relevant to Businesses
Because States are the primary subjects of international obligations, they are the primary focus of accountability for non-state actors' compliance with international human rights standards. It typically falls upon States to regulate and address violations of businesses because businesses are non-state actors (regardless of how "business" is defined). As such, this section will first give an overview of States' obligations under the major international and regional treaties with respect to non-state actors, as well as other treaties and instruments that pro- vide additional guidance. It will then discuss the few treaties that hold non-state actors responsible for specific international crimes. Although these treaties reach non-state actors, they create an underutilized patchwork and do not explicitly mention businesses. The potential treaty on the human rights obligations of businesses would seek to address the current piecemeal approach.
This section will also address the issue of States' extraterritorial obligations under international law. 16 This issue often comes up when large corporations based in developed countries commit human rights violations in developing countries. In these cases, the corporation's size and the developing country's lack of resources limits the State's capacity to hold the corporate actor accountable. This section will conclude with the existing law at the international level holding non-state actors accountable independent of States' obligations. 17
A. States' Obligations Regarding Non-state Actors Under Their Jurisdiction
International Human Rights Treaties
International human rights treaties in general provide that States Parties are responsible for taking steps to give effect to the treaties they are party to and ensure that remedies are available when a person's rights under the treaty are violated. For example, Articles 2 and 3 of the International Covenant on Civil and Political Rights ("ICCPR") provide the following requirements: withstanding that the violation has been committed by persons acting in an official capacity. 18 This latter provision implies that there should be a remedy regardless of who committed the violation, including persons acting in an official capacity. However, this language has not thus far been used to hold non-state actors-like businesses-directly liable under the treaty at the international level. Each of the following treaties or covenants discussed similarly contain some language that can be construed to reach into the realm of regulating non-state actors.
The International Covenant on Economic, Social and Cultural Rights, 19 which was drafted at the same time as the ICCPR, focuses on the obligations of States Parties to take steps to achieve the rights of the treaty. However, the Committee on Economic, Social and Cultural Rights adopted General Comment 15 in 2002, requiring States Parties to prevent violations by private actors with respect to the right to water. 20 As new human rights treaties were drafted, the obligation of States Parties with respect to non-state actors became more concrete. cumstances, racial discrimination by any persons, group or organization." 22 In 1996, the Committee on the Elimination of Racial Discrimination adopted General Recommendation XX, which provides that " [t] o the extent that private institutions influence the exercise of rights or the availability of opportunities, the State party must ensure that the result has neither the purpose nor the effect of creating or perpetuating racial discrimination." 23 The Convention on the Elimination of all Forms of Discrimination Against Women 24 ("CEDAW") has language that similarly extends to non-state actors like businesses. CEDAW provides that States Parties undertake "all appropriate measures to eliminate discrimination against women by any person, organization or enterprise." 25 Article 11 addresses the specific rights in the area of employment, 26 and Article 15 provides that "all contracts and all other private instruments of any kind with a legal effect which is directed at restricting the legal capacity of women shall be deemed null and void." 27 Depending on the status of treaties in a particular country, this provision could be directly applicable to non-state actors including businesses. The enforcement body of CEDAW adopted Recommendation 19 in 1994, which provides that "States may also be responsible for private acts if they fail to act with due diligence to prevent violations of rights or to investigate and punish acts of violence, and for providing compensation." 28 Next, the Convention Against Torture 29 ("CAT") prohibits pain and suffering for certain purposes when it is "inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity." 30 trative, judicial or other measures to prevent acts of torture in any territory under its jurisdiction." 31 CAT requires States Parties to ensure that the prohibited acts are offenses under criminal law, including criminalization of "an attempt to commit torture and to an act by any person which constitutes complicity or participation in torture." 32 CAT also requires that States Parties ensure that victims of acts of torture are able to obtain redress and have an enforceable right to fair and adequate compensation, including rehabilitation, and if the victim dies, his dependents are able to obtain compensation. 33 These provisions of redress also apply to acts of cruel, inhuman or degrading treatment or punishment. 34 The Convention on the Rights of the Child ("CRC") provides that States Parties must respect and ensure the rights enumerated in the Convention and take measures to ensure that children are protected against discrimination or punishment on the "basis of the status, activities, expressed opinions, or beliefs of the child's parents, legal guardians, or family members." 35 In following with the concept that States Parties have the responsibility of ensuring that private actors comply with children's rights under the treaty, the Committee on the Rights of the Child (the body that oversees compliance with the CRC) adopted General Comment 16 on State obligations regarding the impact of the business sector on children's rights in 2013. 36 Article 3 of CRC General Comment 16 includes the following provision:
For the purposes of the present general comment, the business sector is defined as including all business enterprises, both national and transnational, regardless of size, sector, location, ownership and structure. The general comment also addresses obligations regarding not-for-profit organizations that play a role in the provision of services that are critical to the enjoyment of children's rights. 37 CRC General Comment 16 goes on to describe in great detail States Parties' obligations to respect, protect, and fulfill children's rights, including providing remedies and reparations in relation to 31 business activities that affect the rights of the child as set forth in the CRC. 38 States Parties are also required to provide for remedies and reparations that take into account the special needs of children. 39 As discussed below, CRC General Comment 16 also includes detailed provisions regarding the CRC's extraterritorial obligations as they relate to businesses 40 and international development, trade, and finance institutions. 41
Regional Human Rights Treaties
Regional human rights treaties also include provisions regarding the obligation of States to address violations by non-state actors. This section discusses several examples.
The African [Banjul] Charter on Human and Peoples' Rights 42 ("African Charter") is focused on the rights of individuals in relation to the State, but a few of the rights also would affect non-state actors. These include the right to work, 43 rights related to the family, 44 and the right to equality. 45 The African Charter also includes one especially interesting article requiring States Parties "to eliminate all forms of foreign economic exploitation particularly that practiced by international monopolies." 46 Although the American Convention on Human Rights 48 is focused on the rights of persons in relation to the States, it provides that "[e]veryone has the right to simple and prompt recourse, or any other effective recourse, to a competent court or tribunal for protection against acts that violate his fundamental rights . . . even though such violation may have been committed by persons acting in the course of their official duties." 49 Again, the inference in this provision is that there should also be recourse against non-state actors. The right to freedom of thought and expression, included in a provision of the American Convention, specifically mentions prohibiting government abuse of the right, as well as private controls over the means of dissemination of information. 50 The right of reply and rights of the family also address protections against acts of non-state actors. 51 Article 14 includes one provision that applies to non-state actors by requiring that "every publisher, and every newspaper, motion picture, radio, and television company, shall have a person responsible who is not protected by immunities or special privileges." 52 This is one of the few treaty provisions that would appear to apply directly to businesses, and presumably could be the basis for direct enforcement against private companies, though this might depend on how treaties are applied in the specific country.
The American Declaration of the Rights and Duties of Man 53 ("American Declaration") is also focused on the rights of every person, but Article XXIV provides that "[e]very person has the right to submit respectful petitions to any competent authority, for reasons of either general or private interest." 54 While the American Declaration was adopted in 1948 by the Ninth International Conference of American States and is technically not a treaty, the Inter-American Court of Human Rights ruled in 1989 that the American Declaration "is the text that defines the human rights referred to in the Charter" of the 48 Organization. 55 Thus, this provision is part of the obligations of the States Parties to the Organization of American States. The Inter-American Convention to Prevent and Punish Torture 56 provides that both public servants and employees acting in that capacity or a "person who at the instigation of a public servant or employee" institute or induce torture can be held guilty of the crime of torture. 57 Thus, non-state actors may be liable if working with a State employee. Likewise, the Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women 58 describes violence against women as a violation whether it occurs in the public or private sphere. 59 However, the obligation to address both preventative and remedial measures falls upon the States Parties. 60 The [European] Convention for the Protection of Human Rights and Fundamental Freedoms 61 is also focused on individual's rights as they relate to the States Parties, yet Article 17 provides that "any State, group or persons" does not have the right to "engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms set forth" in the Convention. 62 The European Social Charter (Revised) addresses economic, social, and cultural rights. 63 States Parties to the Social Charter agree to pursue the attainment of the rights listed, that often implicate non-state actors, by all appropriate means, both national and international in character. 64 The enforcement mechanism provides that international organizations of employers and trade unions, international non-governmental organizations with consultative status with the Council of Europe, and representatives of 
C. Non-treaty International Instruments Addressing Corporate Accountability
There have been various efforts at imposing human rights obligations on businesses in recent decades, and those efforts have begun to pick up steam in recent years. Starting in the 1970s, several international organizations adopted non-treaty instruments in an attempt to address corporate accountability. The first of these were the OECD Guidelines for Multinational Enterprises adopted in 1976. 72 After the U.N. Secretary-General issued a challenge in 1999, a convention of world business leaders drafted the Global Compact, which consisted of ten principles that "outlined basic standards for corporate conduct relating to human rights and supported global human rights policy for business." 73 The Ten Principles of the Global Compact are general statements supporting general protection of human rights (Principles 1-2), labor standards (Principles 3-6), and the environment (Principles 7-9), as well the need to work against corruption, including extortion and bribery (Principle 10). 74 In 2000, the ILO adopted the Tripartite Declaration, 75 which included recommendations that governments, employers' and workers' organizations, and multinational enterprises observe on a voluntary basis. 76 The ILO Tripartite Declaration refers to a number of human rights and ILO instruments. 77 The Declaration also specifically provides what principles constitute good practices for both multinational and national enterprises. 78 Both multinational and national corporations are urged to address child labor. 79 The Declaration also includes specific recommendations for multinational enterprises in the context of safety and health. 80 Around the same time, the expert body of the U.N. with Regard to Human Rights, which it adopted in 2003. 81 The Norms reiterated that States have the primary responsibility for protecting human rights, including "ensuring that transnational corporations and other business enterprises respect human rights." 82 The Norms list the rights related to equality and non-discrimination, security of persons, workers, respect for national sovereignty and human rights, and environmental protections. 83 The Norms note that "transnational corporations and other business enterprises shall not" violate, or, conversely, "shall recognize and respect" each of the rights listed. 84 The Norms require corporations and businesses to "adopt, disseminate and implement internal rules of operation in compliance with the Norms." 85 Businesses are also subjected to monitoring and verification by international or national mechanisms, 86 and must provide reparations for violations. 87 States are required to establish the legal and administrative framework for ensuring that the Norms are implemented by transnational corporations and business enterprises. 88 The Norms were submitted to the Commission on Human Rights, but were never approved by that body. In 2006, the Commission on Human Rights was replaced by the U.N. Human Rights Council, which took over the responsibilities and mandates of the Commission. 89 The Council finally adopted the Guiding Principles in 2011. 90 three pillars: (1) the State's duty to protect against human rights abuses by third parties; (2) corporate responsibility to protect human rights; and (3) greater access for victims to effective remedy, both judicial and non-judicial. 93 From November 2010 through January 2011, the Special Representative held Consultations in accordance with the draft Guiding Principles. 94 In March 2011, Special Representative Ruggie issued the "Guiding Principles on Business and Human Rights: Implementing the United Nations 'Protect, Respect and Remedy' Framework," which were adopted by the Human Rights Council in June 2011. 95 At the same time the Human Rights Council decided to establish a Working Group on the issue of human rights and transnational corporations and other business enterprises (consisting of five independent experts of balanced geographical representation) for a period of three years. 96 In June 2014, the Human Rights Council extended the Working Group mandate for another three years. 97 Meanwhile, starting in December 2012, the Annual Forum on Business and Human Rights began to take place on an annual basis. 98 Also during this time period, the Office of the High Commissioner for Human Rights ("OHCHR") undertook various actions on related topics. These included OHCHR issuing a report in 2011 enti- terpretive Guide;" 99 an initial study in 2013 into the effectiveness of domestic judicial mechanisms in cases of alleged business involvement in gross human rights abuses; 100 and publishing a study in 2014 by independent legal expert Dr. Jennifer Zerk on the effectiveness of domestic judicial mechanisms in relation to business involvement in gross human rights abuses. 101 With the exception of the Norms-which were not approved by the Commission on Human Rights-all of these efforts moved the discussion forward on the issue of corporate accountability, but were all due to voluntary efforts by both the States and businesses. This lack of accountability and remedies might have led to the frustration felt by some members of the Human Rights Council, who voted to adopt Resolution 26/9 in 2014 by a vote of twenty in favor, fourteen against, and thirteen abstentions. 102 In Paragraph One of the resolution, the Human Rights Council decided "to establish an open-ended intergovernmental working group on transnational corporations and other business enterprises with respect to human rights; whose mandate shall be to elaborate an international legally binding instrument to regulate, in international human rights law, the activities of transnational corporations and other business enterprises." 103 At the same session, the Human Rights Council adopted Resolution 26/22, which requested the High Commissioner to continue the work to facilitate the sharing and exploration of the full range of legal options and practical measures to improve access to remedy for victims of business-related human rights abuses, in collaboration with the Working Group, and to organize consultations with experts, States and other relevant stakeholders to facili-tate mutual understanding and greater consensus among different views. 104 In response, the OHCHR convened a meeting of experts in September 2014 to discuss the feedback received regarding the Initial Study Report and OHCHR's proposed work plans. 105 In November 2014-in response to the issues identified in the initial study and in subsequent submissions and expert meetings-the OHCHR launched the Accountability and Remedy Project to contribute to making domestic legal responses fairer and more effective for victims of businessrelated human rights abuses, particularly in cases of severe abuses. 106 The progress report to the UN General Assembly emphasized that the overall goal of the Project is to develop recommendations and guidance for States on how to achieve those ends. 107 Before addressing what drafting the treaty will encompass, this article will first address the issue of extraterritoriality, which comes into play with respect to States' obligations related to businesses, in particular multi-national corporations.
D. States' Extraterritorial Obligations
The concept of extraterritoriality affects a State's level of responsibility to regulate non-state actors within its jurisdiction for acts they have committed outside of their territory. One international treaty that includes extraterritorial obligations for States Parties is the U.N. Convention against Transnational Organized Crime ("UNCATOC"), adopted in 2000. 108 A recent effort to address extraterritorial obligations with respect to economic, social and cultural rights resulted from a gathering convened by Maastricht University and the International Commission of Jurists in 2011. 122 The group of experts adopted the Maastricht Principles, outlining States' obligation to protect. 123 social and cultural rights in a number of contexts. 124 These include situations in which State acts or omissions foreseeably affect these rights whether within or outside its territory. The Principles also recognize situations in which the State-acting separately or through the various branches of government-is in a position to realize those rights extraterritorially, in accordance with international law. 125 Principle 24 provides that States must take measures to "ensure that nonState actors which they are in a position to regulate" do not nullify or impair the enjoyment of economic social and cultural rights. 126 Further, under Principle 25, States must adopt and enforce measures to protect these rights through legal and other means "as regards business enterprises, where the corporation, or its parent or controlling company, has its cent[er] of activity, is registered or domiciled, or has its main place of business or substantial activities, in the State concerned." 127 While the Maastricht Principles are not binding (as the outcome of a meeting of a group of experts), they provide guidance to business and human rights treaty drafters on extraterritorial obligations. In 2011, another group of experts urged governments to receive expert guidance in their dealings with human rights issues. 128 The drafters of the proposed treaty on business and human rights should consider the outcome documents of these different group of experts.
II. Proposed Treaty on Business and Human Rights
This section will discuss the provisions of the Human Rights Council resolution establishing the process for drafting the treaty on business and human rights, the Working Group's first meeting addressing the treaty, and the treaty's potential topics.
A. Provisions of the Human Rights Council Resolution
The Preamble of Human Rights Council Resolution 26/9 discusses the various international human rights treaties, the Guiding Principles, and incorporates the work of the Commission on Human Rights and Human Rights Council on the topic of the human rights responsibilities of transnational corporations and other business enterprises. 129 It recognizes that the obligations and responsibilities for promoting and protecting human rights lie with States, but it also emphasizes "that transnational corporations and other business enterprises have a responsibility to respect human rights." 130 Further, the preamble emphasizes that civil society actors have a role to play in promoting corporate responsibility and seeking redress for violations caused by businesses. 131 The first operative paragraph sets up an open-ended intergovernmental Working Group with a mandate to "elaborate an international legally binding instrument to regulate, in international human rights law, the activities of transnational corporations and other business enterprises." 132 The rest of the resolution sets up the process for drafting the treaty, which includes two meetings of the Working Group with the goal of "conducting constructive deliberations on the content, scope, nature and form of the future international instrument." 133 Subsequently, the Chair-Rapporteur of the Working Group is tasked with preparing elements for negotiations on the instrument starting with the third session. 134 It is somewhat unusual to give the Working Group such little guidance in drafting the treaty, which is related to the complex nature and numerous topics it could cover. At the time of the drafting of this article, the Working Group has held two meetings, the first in in August 2014, and the second in October 2016. This article will now review the reports from the two meetings and then discuss the potential topics the treaty may address that have come to light thus far.
B. Reports of the Working Group Drafting the Treaty
The Working Group's first meeting report summarized a number of topics and the interventions from all the participants: States, businesses, and non-governmental organizations ("NGOs"). 135 States participated, including a number of developing countries: China, Russia, and a few European countries including Italy, the Netherlands and Switzerland. 136 The European Union attended for a day and a half, and France remained for the full session. 137 Based on its "no" vote on the treaty, 138 it is probably not surprising that the United States did not participate at all. 139 The various panels held during the week addressed a number of subjects, including what topics a treaty should cover, the need to define "transnational," what rights would be covered, how to address violations in conflict zones, and what types of sanctions should be included. The report recognizes that States are the primary holders of obligations to address violations, but a number of participants indicated that the treaty should provide for direct responsibility for businesses. 140 One example of such a law that was discussed was the Modern Slavery Act of the United Kingdom of Great Britain and Northern Ireland, where the law was applied throughout the supply chain of corporations with the goal of ending slavery. 141 ILO Conventions that imply specific obligations on businesses in the context of carrying out due diligence were also referenced. 142 Many delegations emphasized that the treaty should set out the direct human rights obligations of corporations. 143 The Guiding Principles were mentioned throughout the discussions as a complementary process to drafting the treaty. However, the discussion also noted that "responsibility," as defined under the Guiding Principles, does not recognize "legal accountability and legal duty" 144 and therefore it is important to include that concept in the treaty.
Several participants noted the importance of drafting a treaty. The African Group mentioned that it was glad to participate in the progressive development of human rights law. 145 While recognizing the role that corporations play in the economy, the Group supported the need for remedies and solutions for victims of human rights viola- tions. 146 Further, some States stressed that the treaty should consolidate current norms of international law. 147 As will be discussed below, this consolidation has been one of the benefits of drafting the Convention on Migrant Workers. Before addressing that point, it is useful to note the topics that the Working Group, as well as others, have identified as needing to be included in the potential treaty on business and human rights.
The Working Group's second meeting was held in October 2016. 148 Eighty countries participated along with observers such as the EU and Council of Europe, UN and international organizations, and a number of NGOs. 149 The six panels over the course of five days covered a number of topics. This time, discussion was more focused on the topics of implementation of international human rights obligations at both the national and international level, the implementation of the Guiding Principles, and access to remedy. 150 Most panels discussed the need for a binding international agreement to address corporate accountability in order to fill the legal vacuum created by the lack of coordination between States on this topic. 151 The lack of an enforcement procedure for the Guiding Principles was mentioned throughout the panel discussions. 152 One panelist identified the different levels for providing a remedy for victims of human rights abuses by transnational corporations: (1) national and subnational legal systems; (2) engagement of an international or regional ombudsperson to intervene on behalf of weaker plaintiffs against more powerful corporations or States; (3) at the home State or country where there are significant assets of transnational corporations, where there would be a specific role for the extraterritorial application of the law; (4) at the international level with an international court on transnational corporations and human rights; and (5) The panels also covered topics related to challenges surrounding access to remedy, which included legal concepts such as the need to shift the burden of proof and the need to address jurisdiction over claims made by non-citizens, with an example of the Alien Tort Statute in the United States. 154 The Chair-Rapporteur recommended that the third session be held in 2017 after informal consultations with the various stakeholders, with a program of work based on the first two sessions. 155 These recommendations were approved by the Working Group. 156
C. Potential Topics for the Treaty
The Working Group identified a number of topics that need to be addressed in the treaty. These included: whether it should apply only to transnational businesses and if so what is the definition of "transnational;" 157 what businesses should be included; 158 what conduct to prohibit; 159 what rights to include; 160 whether to cover violations in conflict zones; 161 types of remedies and sanctions; 162 addressing barriers to effective remedies; 163 extraterritorial jurisdiction; 164 and relationship of this treaty with trade agreements. 165 There was a general view that the rights to be covered by the treaty should protect from more than "gross violations," and some delegations argued that there should not be a limit on rights. 166 Rights that were specifically mentioned include: the right to food and housing; 167 workers' rights; 168 the rights to development and peace; 169 The Working Group raised the issue of the proper relationship between human rights and investment instruments, 171 and the implications of international trade and investor agreements on State policies to comply with human rights obligations. 172 The Working Group also discussed corporate claims against governments under these agreements for losses stemming from government actions taken to protect human rights, which can result in large payments from governments in the form of damages and fees. 173 A recent example of this is a case filed by TransCanada against the United States before a North American Free Trade Agreement tribunal. 174 TransCanada's claim was for $15 billion for the United States' refusal-amidst concerns about addressing climate change-to grant a permit for the Keystone XL Pipeline. 175 The Working Group also considered the various hurdles victims face to sue transnational corporations. 176 One issue broadly debated was what kinds of sanctions would be available under the treaty, which could include criminal, civil, and administrative; 177 as well as what kinds of remedies would be available to victims of violations, which could include administrative, judicial, and non-judicial. 178 Interestingly, despite concerns already raised regarding the trade pact treaties arbitration panels' conflict of interest and impartiality standards, 179 some have proposed using international ar-bitration tribunals for addressing human rights violations by businesses. 180 Before pursuing the latter option, it will be critical to address the problems related to conflicts of interest and impartiality that have arisen with international arbitration tribunals under trade pacts, as well as the discrepancy in power between businesses and individual claimants.
This article will now address whether it will be worthwhile to pursue drafting the treaty considering the possibility that few developed countries-where most of the multinational corporations (regardless of the definition) are based-will become parties to the treaty.
III. Is Drafting the Treaty Worth It?
As noted above, Human Rights Council Resolution 26/9 (the resolution establishing the process for drafting a treaty on business and human rights) passed with a vote of less than half the members of the Human Rights Council: twenty in favor; fourteen against; thirteen abstentions. 181 The twenty countries in favor were primarily developing countries: Algeria, Benin, Burkina Faso, China, Congo, Côte d'Ivoire, Cuba, Ethiopia, India, Indonesia, Kazakhstan, Kenya, Morocco, Namibia, Pakistan, Philippines, Russian Federation, South Africa, Venezuela (Bolivarian Republic of), and Vietnam. 182 The countries voting against were countries in Europe along with the United States and Japan: Austria, Czech Republic, Estonia, France, Germany, Ireland, Italy, Montenegro, Republic of Korea, Romania, the former Yugoslav Republic of Macedonia, and the United Kingdom of Great Britain and Northern Ireland. 183 The countries abstaining were primarily developing countries along with Saudi Arabia and the United Arab Emirates: Argentina, Botswana, Brazil, Chile, Costa Rica, Gabon, Kuwait, Maldives, Mexico, Peru, and Sierra Leone. 184 While this vote might vary depending on who is a member of the Human Rights Council, the vote on the resolution clearly suggests that developed countries are not going to support a treaty on business and human rights. The question may arise, therefore, whether going through the drafting process is worth it. The Convention on Migrant Workers 185 provides some guidance on this issue since it is an example of another treaty that primarily has been ratified by one side of the States involved in migration-the sending States-though some sending States do receive some migrants as well. This section will review the Convention on Migrant Workers and assess what value the treaty itself provides. It will also analyze the country reports that have resulted from review of the States Parties to the treaty to assess whether there has been a benefit from having only sending countries ratify it.
A. The Convention on Migrant Workers
The drafting of the Convention on Migrant Workers ("the Convention") was completed in 1990, but it did not enter into force until July 2003, in accordance with article 87(1). 186 The Convention's main objective is to protect migrant workers and their families from exploitation and human rights violations. The Convention seeks to establish minimum standards that States Parties should apply to migrant workers and their families, regardless of documentation status. 187 Currently, there are thirty-eight signatories and forty-eight States Parties that have ratified the Convention. 188 In 2015, two-thirds of all international migrants were living in only twenty countries. 189 Countries hosting the highest number of international migrants include: the United States (hosting approximately nineteen percent of total migrants), Germany, Russia, Saudi Arabia, the United Kingdom, and the United Arab Emirates. 190 Although each of these countries accounts for a high percentage of total international migrants, not one has signed the Convention. 191 In fact, none of the Western migrant-receiving countries have signed the Convention. 192 States Parties to the convention are primarily countries of origin from Latin America and Africa, 193 though some countries like Mexico and Turkey have become both sending and receiving countries. 194 The Convention on Migrant Workers addresses a number of issues. First, it defines who it would cover 195 and the terms "State of origin," "State of employment," and "State of transit." 196 Article 7 provides for non-discrimination for all migrant workers. 197 Part III of the Convention addresses the rights all migrant workers have regardless of their status, 198 and Part IV covers the rights of migrant workers who are documented or in a regular situation. 199 Part V includes the provisions for categories of migrant workers and their families, such as frontier, seasonal, itinerant, and project-tied workers. 200 Part VI addresses the promotion of sound, equitable, humane, and lawful conditions for international migration of workers and their families, which includes a number of obligations to provide information and services and entail cooperation between States Parties. 201 Like the topics related to a treaty on business and human rights, these provisions are reflective of the numerous issues that States had to address during the drafting of that treaty. Discussing and reaching agreement on these topics has helped to advance the protection of migrant workers and their families, even though only forty-eight countries have ratified the treaty as these provisions can now serve as guidelines for standards for all countries.
The Committee on Migrant Workers ("CMW") is a body of independent experts responsible for monitoring the implementation of the convention. 202 Its first session was held in March 2004, and it generally holds two sessions each year. 203 The CMW requires States Parties to submit regular reports on the implementation of rights guaranteed under the Convention. 204 The CMW has adopted a simplified reporting procedure through which the CMW lists issues and the State Party replies. 205 The CMW can receive individual complaints only if States Parties "formally recognize the competence of the committee to do so" by making a declaration under Article 77 of the Convention. 206 However, as of August 2015, only three States Parties 207 had made the relevant declaration to give the CMW such authority. 208 To date, there have been two general comments filed under the Convention. General Comment No. 1 focuses on who are considered migrant domestic workers under the treaty. 209 It also addresses various problems faced by migrant workers and their families 210 and gaps in protection. 211 There are also several recommendations to States Parties. These recommendations include pre-departure training, 212 cooperation among States, 213 and recommendations around work conditions. 214 The General Comment No. 2 focuses on the rights of migrant workers in an irregular (or undocumented) situation and members of their families. 215 To implement the Convention, the Comment includes (1) power to regulate entry and stay; (2) duty to comply with the laws and regulations; (3) regularization; and (4) international cooperation as basic principles. 216 It also discusses protection of civil and political rights including protection against violence, 217 protection against arbitrary arrest and detention, 218 protection against inhumane treatment, 219 and protection in expulsion proceedings. 220 Economic, social, and cultural rights protections include protection against forced and compulsory labor and child labor, 221 right to social security, 222 right to urgent medical care, 223 and right to education. 224
B. Recent Country Reports
To examine the success or impact of the Convention further, one can look to recent country reports of the CMW (22nd, 23rd, and 24th Sessions). The CMW issues country reports after reviewing the reports submitted by the States Parties. As is the case with other treaty body reports, the reports generally include good practices by the States Parties and the CMW's recommendations for complying with the treaty. These reports demonstrate some similar concerns with respect to the implementation of the Convention by States Parties. Concerns include an overall lack of information available to migrant workers on their rights and obligations, a lack of training programs, a lack of adequate information on migration flows in individual countries, and a lack of information on application and implementation of the Convention's various provisions. This analysis is derived from the Concluding Observations of the States Parties reports: Mexico, 225 Guinea, 226 Ghana, 228 El Salvador, 229 Uruguay, 230 The Philippines, 231 Seychelles 232 and Belize. 233 The Concluding Observations on Uganda also raise more specific violations such as reports that child migrant workers are exploited into forced labor 234 and that some national rights are only guaranteed to documented migrant workers and not workers in an irregular situation. 235 Country reports to the CMW do indicate that the treaty is being implemented through legislation in States Parties and this in turn is affecting migrant workers, particularly in relation to education of migrant workers about migration issues. The following are examples of legislative actions taken by States Parties to the Convention on Migrant Workers after ratification or accession to the treaty, as well as the concerns raised by the CMW regarding the reports:
MEXICO: ratified the Convention in 1999. 236 Mexico has reported twice under the Convention and is thus a good example of how the treaty has had an effect on the protection of migrant workers, espe-cially since it is both a sending and receiving country. The CMW noted in its first report that Mexico had extended voting rights to Mexican citizens residing abroad. 237 The CMW also referred to the government's migration reform initiatives, including amendments to the General Population Act of 1974 which had not yet passed. 238 It also noted that several acts regarding discrimination had been enacted, but expressed concern that migrant workers and their families continued to suffer from employment discrimination and social stigmatization. 239 The CMW also mentioned several programs aimed at upgrading migrant holding centers but expressed concern that conditions continued to violate migrants' rights. 240 In the review of Mexico's second report, among the positive developments, the CMW noted that the General Population Act had passed in 2008 and it included a reduction in prison terms from ten years to eighteen months for undocumented migrant workers. 241 It also mentioned the adoption of legislation that addressed trafficking in persons and kidnapping of migrants. 242 The CMW also expressed concern about a number of issues affecting migrants such as the need to educate judges about the treaty, 243 corruption issues, 244 and a lack of proper access to justice for undocumented workers who were victims of abuse. 245 GUINEA: acceded to the Convention on Migrant Workers in 2000. 246 As noted by the CMW, the government took various initiatives to implement the treaty such as the creation of the Ministry Responsible for Guineans Abroad in 2011, 247 and the Ministry of Human Rights and Public Liberties in 2012. 248 The CMW expressed a number of concerns, including the failure to protect the rights of their own citizens living abroad, 249 and discrimination against migrant workers living in Guinea. 250 As the CMW did in its review of other States' reports, it urged the need to collect data regarding migrant workers. 251 PERU: ratified the Convention in 2005. 252 In January 2007 Act No. 28950 on Trafficking in Persons and Smuggling of Migrants was passed. 253 In March 2013, an act on the Economic and Social Reintegration of Returned Migrants was passed. 254 In November 2013, Act No. 30103 establishing residency procedure for foreign nationals in an irregular situation was passed. 255 In July 2014, Peru adopted the National Human Rights Plan for 2014-2016, and then in December 2014 adopted the National Human Rights and Fundamental Duties Education Plan for 2021. 256 Despite all of these developments, the CMW expressed concern that Peru "is still in the midst of a long shift towards the development of new legislation on migration" consistent with the provisions of the Convention. 257 It appears that Peru is attempting to take positive steps with respect to migrant workers and it is hoped that the country will continue to implement programs to both educate and support all workers irrespective of their residency status.
GHANA: ratified the Convention in 2000. 258 In the review of its first report, the CMW noted that Ghana had established the InterMinisterial Committee on Migration and has made prominent efforts to adopt a draft national migration policy. 259 However, the CMW expressed concern that the framework of the policy and its implementing legislation is fragmented and had insufficient coordination between institutions and services. 260 The CMW made various suggestions for implementing the Convention, and specifically made a recommendation that would be useful for all Party reports.
EL SALVADOR: ratified the Convention in 2003. 261 In its second review, the CMW noted Salvadoran legislation enacted, including the Special Act on the Protection and Development of Salvadoran Mi-grants and their Families in 2011, 262 and the Project to Regularize Nicaraguan Citizens and their Families in El Salvador in 2011-2012, which resulted in the regularization of 400 people. 263 The CMW also mentioned that the government had held limited training programs on the Convention for public officials, but noted a need for more. 264 It also mentioned a number of problems related to the lack of access to justice, 265 as well as work-related rights, 266 and rights to health and education for workers and their families. 267 The CMW had very specific recommendations to address these and other issues related to the rights of migrant workers, as this was the second review of El Salvador. It will be interesting to see to what extent El Salvador is able to address all of this before their next report.
URUGUAY: acceded to the Convention in 2001. 268 In 2008, it adopted Migration Act (No. 18250), "which adheres to the provisions of the Convention and could serve as a model for other States parties to follow." 269 The Concluding Observations on Uruguay's report reference specific provisions of the Act, 270 including bilateral and multilateral agreements relating to migrant workers and efforts to support returning migrant workers through the "Return and Welcome Office." 271 The Concluding Observations also mention problems related to the latter and notes the need to provide more information and publicize services to returning migrant workers. 272 The CMW notes that while Uruguay was traditionally a sending country, it has recently become a receiving country. 273 The CMW addressed a number of rights related to migrant workers in the Concluding Observations in addition to calling for the collection of data.
THE PHILIPPINES: ratified the Convention in 1995. 274 The MWC reviewed The Philippines' second report in 2014 and noted that the State Party had "expressed high level political will . . . to respond to the needs of migrant workers abroad" with a multitude of programs and support structures for overseas working, covering all stages of the migration process. 275 This included: The Migrant Worker and Overseas Filipino Act; 276 Overseas Preparedness and Response Team; 277 and Training on the Convention. The CMW noted that the target group for the programs is unclear and their dissemination is inadequate. 278 Many of the comments and recommendations in the second report of The Philippines would be useful for other governments seeking to address the rights of their own citizens abroad as well as migrants in their country.
SEYCHELLES: acceded to the Convention in 1994. 279 In its first review of the Seychelles in 2015, the CMW noted that training programs on trafficking targeting "front-line officers, non-governmental organizations and journalists" are conducted in the country. 280 Anti-trafficking information is also disseminated through leaflets to migrant workers in their languages, but the CMW expressed concern that these efforts were inadequate. 281 Migrant workers and their families are also protected by the Employment Act, 282 granting them access to all services provided to nationals by the State's social services division. 283 However, there is no legislation or policy on family reunification and programs are available but inadequate. 284 The Seychelles has adopted significant legislation and regulations to combat trafficking in persons and established a National Coordinating Committee on Trafficking in Persons in 2014. 285 Despite these efforts, the Committee expressed concern that the lack of studies, analyses, and disaggregated data would make it difficult to assess the extent of trafficking in the State Party. 286 The Committee also noted the lack of shelters for victims of trafficking in persons. 287 BELIZE: acceded to the Convention in 2001. 288 Since Belize had not submitted a report since becoming a party, the CMW decided to review them without the report and based its comments on information from other U.N. bodies and procedures. 289 The CMW also mentioned Belize's international treaty obligations, including the fact that Belize is a member of the ILO but has not yet ratified the ILO's Migrant Workers (Supplementary Provisions) Convention No. 143, or other ILO Conventions. 290 The CMW expressed concern that there is only limited access to justice for migrant workers in Belize regardless of their residency status and made recommendations for addressing this problem. 291 It also mentioned a number of discrimination issues regarding the entry of migrant workers and their families into the country. 292 Despite limited reporting on the specific benefits the Convention on Migrant Workers has had on protecting migrant workers, the country reports since its ratification indicate that governments have in fact adopted legislation to both educate their own citizens who might emigrate to other countries, and provide some benefits to migrant workers in their own countries. Though these countries contain a very small percentage of the migrant workers worldwide, the legislation serves as an example of what can be accomplished to protect the rights of migrant workers-in both sending and receiving countries. The CMW has also helped to develop best practices to promote the rights of migrant workers. While the CMW has raised concerns regarding the adequacy of the legislation in individual countries, it has helped to develop the legal standards regarding the definition of migrant workers in addition to elaborating what rights those in irregular situations might have. These benefits will clearly have an effect on the evolution of the law protecting migrant workers and their families.
Conclusion
Efforts to address corporate accountability for human rights violations in the international arena have spanned a least half a century with very few concrete procedures created to address violations and provide redress. While the Guiding Principles have raised awareness in States and corporations of the need to address the topic, few reme- dies exist for victims of violations when national mechanisms are not able or available to address them. The Human Rights Council finally recognized this gap in the protection of human rights when it decided to establish a procedure to draft a treaty on this topic in 2014. Unfortunately, the resolution to establish the procedure did not receive the support of the developed countries where the bulk of multinational corporations reside. The question then arises whether it is worth going through the process of drafting the treaty if it is likely that only less developed countries will become party to it. The answer is yes; it is still worthwhile.
First, the Convention on Migrant Workers provides good lessons on dealing with a treaty that addresses a long-time concern regarding the protection of rights, yet has not been ratified by many developed countries. The drafting of the Convention helped to coalesce the various standards regarding migrant workers' rights into a binding document that helped to develop the law on the topic. This benefit has already been raised in the discussions held by the Working Group tasked with elaborating on the process for drafting the treaty on business and human rights during the first week of meetings. 293 This included discussions on the need to define certain words such as "transnational," to address the question of whether the treaty should provide direct responsibility for businesses, and the need to provide for accountability. 294 While no decisions have been made, these discussions have helped to identify what a treaty might cover and ultimately should result in a treaty that will provide standards for further protecting human rights.
Second, the Convention on Migrant Workers entering into force has already seen the adoption of laws in States Parties that help to promote and protect the rights of persons who might become migrant workers, as well as the rights of migrant workers that are not from what are traditionally considered receiving countries. A treaty on business and human rights can have a similar effect on the development of procedures at the national level, as well as provide a forum for addressing redress at the international level when the latter are not sufficient. These benefits may not achieve the ultimate goal of providing a uniform international document defining human rights violations by businesses, but they are a worthwhile first step in making that happen. I would provide one caveat in relation to the process. Because there are numerous unresolved issues at the international level with respect to holding corporations and States accountable for human rights violations resulting from business activities, it would likely be best to proceed with a limited number of topics at a time. Trying to address them all at once could result in years of drafting without resolving any issues. For example, the first step might be to draft a treaty on individual criminal liability for acts of a corporation based on developments at the International Criminal Court. 295 Based on the experience of the implementation of the Migrant Worker Treaty, the adoption of a treaty to address human rights violations by corporate actors will provide three benefits regardless of the number of States that become party to it. First, it will help to develop international law regarding accountability for human rights violations by actors that have thus far escaped scrutiny. Second, as has been the case with the Migrant Worker Treaty, the States that do become party to it will take steps to enforce the treaty at the national level, which should provide new laws establishing accountability for violations that have thus far remained unaddressed. And, third, it would provide an international procedure for reviewing compliance with the treaty which, in turn, will further the development of the international standards for addressing liability for corporate actors.
